GREG ABBOTT

April 22, 2004

Mr. James L. Hall

Assistant General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342

OR2004-3302

Dear Mr. Hall:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 198940.

The Texas Department of Criminal Justice (“TDCJ”) received a request for (1) copies of
TDCJ’s prison rules, procedures, and guidelines regarding inmate visits, and (2) copies of
any internal memoranda or other communications regarding interpretation and enforcement
of those rules, procedures, and guidelines. You claim that the submitted information is
excepted from disclosure under sections 552.107, 552.108, 552.111, 552.117, 552.134, and
552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we must address TDCJ’s obligations under section 552.301 of the Government
Code. Subsections 552.301(a) and (b) provide:

(a) A governmental body that receives a written request for information that
it wishes to withhold from public disclosure and that it considers to be within
one of the [act’s] exceptions . . . must ask for a decision from the attorney
general about whether the information is within that exception if there has not
been a previous determination about whether the information falls within one
of the exceptions.
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(b) The governmental body must ask for the attorney general’s decision and
state the exceptions that apply within a reasonable time but not later than the
10th business day after the date of receiving the written request.

TDCJ received the request for information on January 23, 2004.  You did not assert
sections 552.117 and 552.137 of the Government Code until February 13, 2003.
Consequently, you failed to assert these exceptions within the ten business day period
mandated by section 552.301(a) of the Government Code. Because these exceptions were
not timely raised, the information at issue under sections 552.117 and 552.137 is presumed
to be public information. Gov’t Code § 552.302.

In order to overcome the presumption that the requested information is public information,
a governmental body must provide compelling reasons why the information should not be
disclosed. Id.; Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990,
no writ); see Open Records Decision No. 630 (1994). This office has held that a compelling
reason exists to withhold information when the information is confidential by another source
of law. See Open Records Decision No. 150 (1977) (presumption of openness overcome by
a showing that the information is made confidential by another source of law or affects third
party interests). Sections 552.117 and 552.137 are considered compelling reasons to
withhold information, and therefore we will consider your request to review the submitted
material under these sections.

We note that section 552.117 applies to some of the submitted information. Section
552.117(a)(3) of the Government Code excepts from disclosure the home address, home
telephone number, social security number, and family member information of a current or
former employee of TDCJ regardless of whether the current or former employee complies
with section 552.024. Therefore, TDCJ must withhold the telephone number and family
member information we have marked.

The submitted information also contains e-mail addresses obtained from the public.
Section 552.137 makes certain e-mail addresses confidential. Section 552.137 provides:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public

affirmatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:
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(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks to
contract with the governmental body or by the vendor's agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers or
information relating to a potential contract, or provided to a
governmental body in the course of negotiating the terms of a contract
or potential contract; or

(4) provided to a governmental body on a letterhead, coversheet,
printed document, or other document made available to the public.

(d) Subsection (a) does not prevent a governmental body from disclosing an
e-mail address for any reason to another governmental body or to a federal
agency.

Under section 552.137, a governmental body must withhold the e-mail address of a member
of the general public, unless the individual to whom the e-mail address belongs has
affirmatively consented to its public disclosure. See id. § 552.137(b). You do not inform us
that a member of the public has affirmatively consented to the release of any e-mail address
contained in the submitted materials. You must, therefore, withhold the e-mail addresses we
have marked under section 552.137.

We turn now to the exceptions that you raised within ten business days of receiving the
request for information. Section 552.108 of the Government Code provides, in pertinent
part, as follows:

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution|.]

Gov’t Code § 552.108(b)(1). This office has stated a governmental body may withhold
certain procedural information under section 552.108, or its statutory predecessors. See, e.g.,
Open Records Decision Nos. 531 (1989) (detailed use of force guidelines), 143 (1976)
(specific operations or specialized equipment directly related to investigation or detection of
crime). Also, this office has concluded that section 552.108 excepts from public disclosure
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information that relates to the security or operation of a law enforcement agency. See, e.g.,
Open Records Decision No. 531 (1989) (holding that section 552.108 excepts detailed
guidelines regarding a police department’s use of force policy). However, to claim
protection under this aspect of section 552.108, a governmental body must meet its burden
of explaining how and why release of the requested information would interfere with law
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). Further,
a governmental body may not withhold commonly known policies and techniques under
section 552.108. See, e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code
provisions, common-law rules, and constitutional limitations on use of force are not
protected under section 552.108), 252 at 3 (1980) (governmental body did not meet its
burden because it did not indicate why investigative procedures and techniques requested
were any different from those commonly known). To prevail on its claim that section
552.108(b)(1) excepts information from disclosure, a law-enforcement agency must do more
than merely make a conclusory assertion that releasing the information would interfere with
law enforcement. Open Records Decision No. 409 at 2 (1984). The determination of
whether the release of particular records would interfere with law enforcement is made on
acase-by-case basis. Id. After reviewing the documents at issue, we conclude that you have
not demonstrated how the release of information at issue under section 552.108(b)(1) would
interfere with law enforcement or prosecution. Accordingly, TDCJ may not withhold the
information at issue under section 552.108(b)(1) from disclosure.

Section 552.111 excepts from disclosure “an interagency or intra-agency memorandum or
letter that would not be available by law to a party in litigation with the agency.” This
exception applies not only to internal memoranda, but also to memoranda prepared by
consultants of a governmental body. Open Records Decision Nos. 462 at 14 (1987),298 at 2
(1981). In Open Records Decision No. 615 (1993), this office reexamined the predecessor
to the section 552.111 exception in light of the decision in Texas Department of Public
Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ), and held that
section 552.111 excepts only those internal communications consisting of advice,
recommendations, opinions, and other material reflecting the policymaking processes of the
governmental body. City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex.
2000); Arlington Indep. Sch. Dist. v. Texas Attorney Gen., 37 S.W.3d 152 (Tex. App.—
Austin 2001, no pet.). An agency’s policymaking functions do not encompass internal
administrative or personnel matters; disclosure of information relating to such matters will
not inhibit free discussion among agency personnel as to policy issues. ORD 615 at 5-6.
Additionally, section 552.111 does not generally except from disclosure purely factual
information that is severable from the opinion portions of internal memoranda. Arlington
Indep. Sch. Dist., 37 S.W.3d at 160; ORD 615 at 4-5. However, the preliminary draft of a
policymaking document that has been released or is intended for release in final form is
excepted from disclosure in its entirety under section 552.111 because such a draft
necessarily represents the advice, recommendations, or opinions of the drafter as to the form
and content of the final document. Open Records Decision No. 559 at 2 (1990).
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The documents at issue under section 552.111 include intra-agency memoranda, intra-agency
e-mails, and drafts of policymaking documents. These documents contain proposed and
recommended revisions to policies and procedures, as well as factual information. Draft
documents may be withheld in their entirety. Advice, opinions, and recommendations in
other documents may be withheld. The factual information we have marked must be
released. Furthermore, some of the information at issue under section 552.111 has already
been released to the public and therefore cannot be withheld under section 552.111. See
Gov’t Code § 552.007 (information previously made available to the public under this
section must be made available to anyone unless the information is confidential by law).
Thus, the submitted information at issue under section 552.111 may be withheld under
552.111 except to the extent indicated by our markings.'

Section 552.134 relates to information about inmates of the department. Section 552.134
provides in relevant part:

(a) Except as provided by Subsection (b) or by Section 552.029, information
obtained or maintained by the Texas Department of Criminal Justice is
excepted from the requirements of Section 552.021 if it is information about
an inmate who is confined in a facility operated by or under a contract with
the department.

Some of the submitted information consists of information about inmates confined in a
facility operated by the TDCJ. We find that the exceptions in section 552.029 are not
applicable. Therefore, you must withhold the documents about specific inmates under
section 552.134.

In summary, you may withhold the indicated information under section 552.111. You must
withhold the information we have marked under sections 552.117, 552.134 and 552.137.
The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.

'Because the documents at issue under section 552.107 may be withheld under section 552.111, we
do not separately address your section 552.107 claim.
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Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

w. Daviﬁ(

Assistant Attorney General
Open Records Division

WDF/sdk
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Ref: ID# 199940
Enc. Submitted documents

c: Mr. Joseph R. Larsen
Ogden, Gibson, White, Brooks & Longoria
711 Louisiana, Suite 2100
Houston, Texas 77002
(w/o enclosures)






